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JURISDICTIONAL STATEMENT 
The jurisdiction of the District Court was based upon Title 28 
United States Code, Section 1332. The jurisdiction of this Court is found 
upon Title 28 United States Code, Sections 1291 and 1294. 
In the Pretrial Order the following facts among others were admitted: 
1. Plaintifi was a citizen of Hawaii; 
2. The amount in controversy between the parties exceeds 
D0, 000. 00; 
3. Defendant was a Nevada corporation. 
Appellee's Motion to Dismiss Complaint (Record 16-18) for lack of 
(Record 16- 


diversity because its principal place of business was Hawait 


26) was withdrawn and Appellee ordered to file a responsive pleading. 


(Record 48-49). 

Judgment for Appellee was entered November 11, 1963 (Record 
206-207) and amended January 7, 1964 (Record 225). Notice of Appeal 
from the judgment as amended was filed January 10, 1964 (Record 226- 
227). This Court remanded for a determination of the issue of diversity 
jurisdiction (345 Fed.2d 173 (1965).) The parties stipulated that the 
complaint shall be deemed amended as to the first sentence of paragraph 
1 thereof (Record 2) to read as follows: 

'"Plaintif£ is a citizen of the State of Hawaii; the defendant 
is a corporation organized and existing under laws of the 
State of Nevada, and on the filing date of this complaint was 
and is a citizen of the State of California by reason of the 
fact that its principal place of business on that date was and 
is at Santa Barbara, State of California. "' 

Wine trial Court found it had jurisdiction to enter its original de=- 
cision on September 30, 1961 and reiterated and reaffirmed said original 
decision and entered judgment for Appellee on October 17, 1967 (Record 
250-7) that Adlib on and after the filing date of the complaint herein had 
its principal office in Santa Barbara, California, and that it was a citizen 
of the State of California (Record 254). 


Notice of Appeal from the judgment was filed October 23, 1967 


(Record 258-259). 


Soe 


SHAT EMENT OF THE CASE 


As important to making a complete State of the Case, Appellee 


supplements the Statement made in Appellant's Opening Brief (pp. 2-6) 


with the following: 


The 


The Facts as to Mr. Barkhorn's Knowledge that Surf 
Associates, Inc. Held a Lease at the Time the Option 
Was Signed on March 8, 1960, and that Appellee Was 
in a Position to Cause the Surf Lease to be Canceled 
at Any Time. 

miria! Court found: 


"Prior to the signing of the option agreement, plaintiff 
was informed orally that the lease to Surf Associates, Inc. 
was in existence but that defendant had the ability to cancel 
it at any time because Surf Associates, Inc. was im de:ault 
in payment of rent thereunder and Elizabeth M, Smyth was 
the sole stockholder of both of said corporations, Theodore 
H. Smyth was the President and Elizabeth M. Smyth was the 
Vice-President of both of said corporations and they and 
their attorneys constituted the board of directors of both of 
said corporations."' (Record LL. 2-12, D220) 


"At all times material to this action, Elizabeth M, Smyth 
was the owner of all the stock of both corporations mentioned 
--namely, Adlib Associates, Inc., and Surf Associates, Inc. 
s~, her husband, Theodore H. Smyth, was President, and 
she was Vice President of both of said corporations, and the 
directors of both corporations consisted of Mr. and Mrs. 
Smyth and their attorneys. The lease from defendant to Surf 
Associates, Inc., which was executed on Tala do 59O ene 
was still in effect on May 9, 1960, provided that defendant 
could cancel it if any rent thereunder was unpaid in excess 
of twenty days after it became due. The lease required Surf 
Associates, Inc. to pay rent thereunder to defendant quar- 
terly in advance on the first day of January, April, July and 
October in each year during the continuance of the lease. At 
the time the option agreement was entered into, no rent had 
been paid under that lease and no rent thereunder was paid 
thereafter.'' (Record LL. 17-32, p.200, L. 1, p.201) 


esa 


pine Claimipy the Axyehitect 
weve trial Court found: 


"On or after January 20, 1961, the architects herein- 
above mentioned filed a Notice of Mechanic's and Material- 
men's Lien against the land belonging to defendant for the 
fee hereinabove mentioned. This, of course, was long after 
tae Option had expired. Subsequently, defendant herein and 
Sricrs tiled an action in the Circuit Court of the First Cir= 
cuit of the State of Hawaii, against said architects. Seeking 
an order to vacate and cancel said Notice of Lien on the 
ground that the circumstances on which the fee was claimed 
did not come within Hawaii Statutes permitting Mechanic's 
Liens. (Our emphasis) 

"On April 10, 1963, that Court granted a motion by plain- 
tiffs in that action for summary judgment and rendered judg- 
ment vacating and canceling of record said Notice of Lien on 
the ground alleged in the complaint therein. Said ruling of 
said Court is binding on the parties and this Court. Since 
mlainbil: never exercised the option and therefore never put 
the defendant to the test of clearing up possible deficiencies 
foetitle, the question is really academic. Plaintiff never gave 
defendant an opportunity to clear up any question of title 
although aware of the possible claim sometime before the 
exepization of the option. " 


Dec. p.5, Lil. 19-29, p.6, LL. 1-12, Record 205-204 


Mie Fact that Mr. Barkhorn's Colony House Develop= 
ment Sales Were Not Sufficient During the Closing Days 
of the Option to Raise Funds Sufficient to Proceed Under 
the Option. 

On the last day of the option period (extended from Sunday to Monday) 
May 9, 1960, Plaintiff gave Defendant a letter saying Plaintiff elected to 
cancel the project and demanded return of the $50,000.00 paid for the 
option because of the existing lease and the possibility of a suit by the 
Peemtect. (Admitted Facts 8, Record 136, Ex. 1) 

Appellant Barkhorn did not have the required Si, 900, 000 loan com- 
mitment or the requisite unit sales of $2,300,000 required before com- 


mencement of construction advertised for July 1, 1960. Under the unit 


ae 


sales made, only $342,820 was due under the contracts at the time con- 
struction was scheduled to commence. (Ex. B - Chart) 

By April 26, 1960, sales had stopped and no sales were made 
during the last twelve days of the option period. (Admitted Facts 17, 
Record 139, Ex. A - Chart) 

ii@esicial Court found: 

wine Gourt is convinced from all the evidence including 
the testimony of plaintiff himself and other evidence and 
testimony stipulated to, although some facts testified to by 
other witnesses are not remembered or not admitted by 
plaintiff to be true, that plaintiff was fully aware of the sit- 
uation, including the outstanding lease to Surf Associates, 
ire, , betore the signing of the option, and found no fault 
with it until, faced with the prospect of losing his option 
from sheer inability to arrange for the necessary funds or 
credits within the option period, he suddenly without 
previous demand or warning to defendant, attempted to 


mesieimeras a last ditch €¢xpedient to try to retrieve his 
meoeo0G. (Dec. p. 5, LL. 16-18, Record 203) 


SUMMARY OF ARGUMENT 
A. The giving of an option for a lease neither implies nor "promises" 
covenants of title. 

Appellant not only asserts that an option implies or "promises" 
covenants of title but that the option both implies and promises covenants 
of title retroactively as of the date of the option — regardless of date of 
exercise, if the option agreement, by its terms, provides that the lease 
shall commence "from and after and retroactively as of the date of the 
option."' For these two contentions, Appellant fails to cite authority. 

B. The optionor may contract to sell property he does not own. 
The only obligation of the optionor is to be able to convey clear title at 


the time the optionor is obligated to convey title. JOYCE v. SHAFER, infra. 


C, Appellant fails to cite authority holding that an option fora 
lease, dated March 8, 1960, providing that if the option be exercised, 
the lease would, "be from and after and retroactive to March 8, 1960" 
obligates the optionor to make a conveyance and give covenants of title 
|@s of the date of the option. 

D. The option provided that optionor may retain the $50,000 de- 
posit if the option was not exercised. If the option was exercised, Appellee 
became obligated to draft and convey a 55-year lease to the optionee, 
which necessarily allowed Appellee a reasonable time in which to perform. 

ieee 2 Optionee cannot reacind and recover the option deposit without 
first exercising the option when the optionor had a reasonable time in which 
to perform and there is no reason to believe the optionor will not be able 
Peeettoma, SEEBURGv. EL ROYALE CORP.,, infra. 

F, The instant situation was within the rule upheld by SEEBURG v. 
EL ROYALE CORP., infra, because there was no reason to believe 
Appellee could not perform and Appellee had a reasonable time in which 
Fo pe tiorm. 

G. An optionee may rescind and recover the option deposit without 
exercising the option when it is obvious that the optionor cannot convey 
valid title and does not have a reasonable time in which to perform. 
BURKS Vv. DAVIES, infra. 

H. The instant situation was not within the rule of Burks v. Davies 
because Appellee was entitled to a reasonable time in which to perform 
and there was no reason to believe Appellee could not perform. 

I. Appellant demanded rescission on the last day of the option 
referring to the Surf lease of which he was aware before the option was 


signed and because of an architect's claim which was academic under the 


issues involved, 

J. Appellant never exercised the option. By the time Appellant 
had given notice of rescission and demanded return of the option money, 
(May 9, 1960), his sales had fallen off and he was not in a financial 


position to exercise the option. (Admitted Fact 17, Record 138-9) 


PONT 

Piveoet ION TO LEASE LAND DOES NOT IMPLY OR "PROMISE" COVE- 
heeNts OF TITLE= AS FOUND IN LEASES. 

Pettis FAILS TO CIT= AUTHORITIES IN SUPPORT OF HIS PORT 
m0aAT, “THE OPTION AGREEMENT 'PROMISES' THAT APPELLES 
eeiGivE A GOOD TITLE ON MARCH 8, 1960". 

APPELLANT IN SUPPORT OF HIS CONTENTIONS MERELY DISCUSSES 
@ecES HOLDING THAT LEASES IMPLY COVENANTS OF TITLE:- 


A PROPOSITION APPELLEE DOES NOT CHALLENGE, 


The Trial Court concluded and cited these authorities: 
"A person may contract to sell land which he does not own. 
There is no implied covenant that he has a clear, or any, title 
at the time the contract is entered into, his only obligation is to 
be able to convey a clear tile at the time agreed upon fora 
Conveyance," 


TOVCS vy. SHAPER (1893) 07 icaln 325.98 32 Soe woe 


Sec also: LUERTTE v, BANK of ITALY Nos Gee. 
(1930) 9th Cizs, 42 Fedwed 10 


(Dec. ». 3, 21426, Record 201, Bi 21-26 
Notwithstanding the Trial Court found there was no implied covenant 
or warranty of title during existence of the option agreement (Deep. oy 


Record 201-202), Appellant, seeking to avoid the effect of the Trial Court 


conclusion (and the law), attempts something novel by asserting as his 
Point [- "the option agreement ‘promises! that Appellee can give a good 
covenant of title on March 8, 1960". Appellant fails to cite authority 
sustaining this assertion. 

In the face of the foregoing conclusion by the Trial Court that as a 
matter of law an option does not imply covenants of title, Appellant asserts 
(without authority) that an option "promises" that the optionor gives a cove- 
nant of title retroactively as of the date of the option regardless of the day 
on which the option is exercised by optionee. Appellee submits that the 
foregoing conclusion and authority cited by the Trial Court completely 
determines that an option agreement neither implies nor "promises" the 
giving of a covenant of title retroactively as of the date of the option orat all. 

Appellant makes no attempt to challenge the conclusions made by the 
PeaaeCourt in its Decision that the only obligation of the optionor is to be 
a lem-ocpconvey clear title at the time agreed upon for the conveyance. 
(Record 201, LL. 24-25) and Joyce v. Shafer, supra; Luette v. Bank of 
folyee NT. &. S.A., supra, Dec, Footnote, Record 201), 

Appellant cites McAlester v. Landers (1886) 70 Cal. 79, 11 Pac. 505, 
holding that the lessor broke his covenant of title as soon as he made it 
because part of the property had been previously leased to another. This 
holding is not challenged by Appellee. This case did not involve an option 
to give a lease but did involve a lease although the lessor had previously 
leased part of the premises to another, Of course at the time the second 
lease was conveyed there was an implied covenant of title which was 
broken because another lease had been previously given. McAlester v. 
Landers, supra, does not sustain Appellant's Point Ithat an "option 


agreement promises that the optionor can give a good covenant of title 


retroactive to the date of the option agreement"', 

Appellee points out that making and delivery of a lease agreement 
does contain implied covenants among others, of title and quiet enjoy- 
ment. An option, nota lease, however, was before the Court. Appellant 
never exercised his option to take a lease. 

On page 5, Appellant cites authorities holding that a lease agreement 
contains implied covenants of title and for quiet enjoyment. These are not 
challenged by Appellee. The question before the the Court, is the validity 
of Appellant's Proposition I that an option to lease contains covenants of 
title and quiet enjoyment. There is no need to consider Appellant's author- 
ities cited by Appellant:~ Le Hoy v. Kapoilani Estate, 26 Haw. 489 (1922); 
Rowle,;scovenants of Title, 5th Ed., §253, p.439; 1 Tiffany, Landlord & 
Menanres239: or 51 C.J.S., Landlord & Tenant, $239, from whicha 
Sucte is set forth on page 5. 

iitescovenants of title are made at the time of the conveyance — at 
the time of the giving of the lease. A lease was not drafted or given 
herein because the option was not exercised by Appellant. 

Appellant contends that because the option (Ex. 4, p.2) provided 
the lease term of 55 years, ''shall be from and after and retroactive to 
March 8, 1960", that the lease therefor was to contain the usual covenants 
of title effective however as though made on March 8, 1960, regardless of 
the date on which the option was exercised. Appellant here misconceives 
commencement of the lease term relating back to the date of the option 
agreement as though in fact the conveyance was actually being made also 
on the date of the option for the lease and not on the later date during the 


option period on which the option was exercised. Appellant confuses the 


covenant implied in the lease as of the time of making the conveyance 


therefor as going back retroactively to the date of the beginning of the 
lease term overlooking that the covenant of title is actually made or im- 
plied only when the conveyance of the lease is made and not prior thereto. 
Appellant overlooks that the 55-year lease called for, if the option was 
exercised, called for a reasonable time in which to draft the lease which 
would delay actual making of a covenant of title until some days after 
exercise of the option and when the 55-year lease had been drafted and 
tne conveyance thereof actually made. 

Provisionsfor relating the commencement date of lease back to 
dates fixed are not uncommon: 

"yeethe Option vests in the grantee the right or privilege 
of acquiring an interest in the land, and, when accepted, 
entitles him to call for specific performance. Such right, 
when exercised must necessarily relate back to the time of 
giving the option so as to cut off intervening rights acquired 
with knowledge of existence of the option. "' 

SMITH v. BAGHAN (1909) 156 Cal. 359, 365, 104 P. 689 

"Such right (option) when exercised, must necessarily 
relate back to the time of giving the option (Peoples St. Ry. 
Go, v. Spencer, 156 Pa.St. 85,27 Atl. 113) so far asco 
cut off intervening rights acquired with knowledge of 


existence Of the option, | 


SEE BURG Y. EL ROVALE CORP 54,¢. 


POINT oi 

WHEN THE OPTION 1S NOT EXERCISED AN OPTIONOR WITHOUT TITLE 
CANNOT BE DEFAULTED AND REQUIRED TO RETURN THE OP- 
TION MONEY WHEN THERE IS NO REASON TO BELIEVE OPTIONOR 
WILL BE UNABLE TO MAKE A VALID CONVEYANCE AND OPTION- 
OR HAS A REASONABLE TIME IN WHICH TO PERFORM. 
(e22=BURG vy. EL ROYALE CORP, infra) 

WITHOUT OPTIONEE FIRST EXERCISING THE OPTION AN OPTIONOR 
WITHOUT TITLE CAN BE DEFAULTED AND REQUIRED TO RE- 


ZO 


moRN THE OPTION MONEY WHEN IT IS IMPOSSIBLE FOR 
@ TIONOR TO CONVEY TITLE WITHIN THE OPTION PERIOD, 
WORKS v. DAVIES, infra) 

PeconUok THERE WAS NO REASON TO BELIEVE APPELLEE COULD 
NOT PERFORM IN THE REASONABLE TIME AVAILABLE (SEE- 
Pinay. El ROYALE CORP, infra), APPELLANT'S CONTENTION 
ia APPELLEE WAS IN DEFAULT ALTHOUGH APPELLANT 


HAD NOT EXERCISED HIS OPTION IS PLAINLY ERRONEOUS, 


In Seeburg v. El Royale Corp., defendant vendor gave plaintiff- 
optionee a 30-day option to buy an apartment house for which the optionee 
paid $5,000. To exercise the option, optionee was required to give written 
notice and deposit $25,000 in escrow. Each party had 30 days, after notice, 
tO periorm their respective obligations. During the option, optionor was 
made subject to a restraining order from selling the property which was 
eitfective for the remaining period and later. Optionee demanded return 
of the $5,000 and brought a rescission action to recover. The court held 
fiat on Optionee, who has not tendered performance as required to exer-~ 
cise the option, cannot demand return of option money because the optionor 
was temporarily stopped by an injunction and the optionor had 30 days in 
which to perform after notice and there was nothing to show that if optionee 
Daceexexcised the option, the optionor could not have performed. 

In Burks v. Davies, optionor gave plaintiff-optionee an option on 
August & to September 1 to purchase an undivided one-third of certain 
lands and accepted $1,000 for the option. Optionor knew there were five 
acres he did not own but did not inform optionee of this fact. Prior to 


expiration of the option, optionee learned optionor did not have title to 


Paces 


5 acres and rescinded the option demanding repayment of the $5,000. 
Optionor made no effort to secure title until he received notice of rescis- 
sion. Optionor was given an extra 24 hours after notice and did not obtain 
title but obtained an option subject to another option. The court held that 
without making a tender or exercising the option the optionee was entitled 
to rescind and obtain return of his deposit money when optionor does not 
have title and cannot obtain title within the option period. 

Oa page 14 of his Brief, Appellant recognizes the two rules:- the rule 
denying recovery of option money without exercise of the option where there 
is no reason to believe optionor could not perform, as held in Seeburg v. 
miphoyale Corp., 54 CA2d 1, 128 P.2d 362 (1942), in which optionor had 
30 days sfter notice to comply with the option; and the rule followed in 
ez kenvs Davies, 85 Cal. 110, 24 Pac. 613 (1890), in which performance 
by optionor was impossible and wherein recovery of option money was 
Pirowea without Optionee being first required to exercise the option. 

Appellant says the Burks case may be distinguished from the Seeburg 
case because in the Seeburg case, the optionor was allowed 30 days to per- 
form (App. Br. p. 14). This was not the only fact distinguishing the Seeburg 
case from the Burks case. In the Seeburg case, there was no reason to 
BeWeve the optionor could not convey title; in theBurks case, there was 
no reason to believe the optionor could convey title; performance was 
impossible. 

It is not correct, as Appellant says in the last paragraph on pagel5 
of his Brief, that in the Burks case, the optionor obtained on the last day 
an offer of sale from the true owner of 5 acres to correct the deficiency. 

In the Burks case, rescission and restitution of option money was 


allowed without exercise of the option because performance by optionor 


-127 


was impossible. Optionor did not have and could not acquire title toa 
5-acre parcel. On the last day of the option extended 24 hours, optionor 
was able to acquire only an option to buy the 5-acre parcel and that option 
was subject toa prior option. (Opin. pars. 4, 9, 10) 
ierocetendant never did succeed in getting title to the 

property held by Smith, and could not have conveyed it 

ijefome Expiration of the time given for exercise of the 

Bption. | Opin. par. 9 

The Burks case held that although optionor need not hold title at all 
times during the option period, the optionor must have title at the time the 
optionor becomes obligated to convey. Opin. par. 6 

The Burks case held: that the optionee may rescind and have resti- 
tution of the option money paid for the option upon learning that there is 
no possibility that optionor can perform; and that in the situation in which 
performance is not possible, equity does not require the idle act of notice 
or exercise of the option which cannot be performed. 

The Burks case did not hold: that for an option to be valid, optionor 
must hold title to the land optioned; that the optionor can be placed in de- 
fault without exercise of the option - in the absence of the usual grounds 
of fraud, failure of title etc., giving right to rescission of the option 
contract; or that the optionor must hold title at all times during the option 
period; that in all instances, the optionor is not entitled toa reasonable 
fie im which to perform; and that the power to obtain and convey title at 
the time performance becomes due is not sufficient against a demand for 
rescission. Opin. par. 6. 

Upon exercise of the option, this performance was required by 
Adlib:- to cancel the Surf lease; and prepare, execute, sign and deliver 


(with possession) the lease, dated retroactively as of March 8, 1960 - the 


option date. 


ae 


In the absence of being excused from exercising the option in those 
situations in which performance by the optionor is impossible (Burkey 
Davies) the Brier cannot be placed in default without exercise of the 
option because it is only upon exercise of the option that optionor becomes 
obligated to make a conveyance and it is only when time for performance 
Peeves, can it be determined that optionor can or cannot perform in the 
absence of a situation in which performance is obviously impossible. 
(Burks v. Davies, supra) 

The Trial Court found that the instant situation was not within Burks 
v. Davies, supra, and was within Seeburg v. El Royale Corp., supra; and 
that the only obligation of Appellee Adlib was - "'to convey title at the time 
agreed upon for a conveyance", citing Joyce v. Shafer (1893) 97 Call 325. 
mec c0;, Luette v. Bank of Italy (1930) 9th Cir., 42 F.2d 10; (Dec. p.3, 
Record 201) and that there was no evidence of inability of Appellee to convey 
clear title at any time within the option period. (Dec. p. 4, LL. 14-17, Rec. 202) 

Burks v. Davies does not apply to the instant facts because - as found 
by the Trial Court — Adlib could give a lease with a clear title at any time 
during the option. (Dec. Record 201) Exercise of the option by Barkhorn 
fas therefore not excused. 

"Tt necessarily follows that, unless plaintiff exercised 
the option and defendant was unable at that time to execute 
a valid and clear lease, defendant would not be in default 
under the option agreement. As has been pointed out, 
Diaimtitt did not exercise the option.” 

Dec, 0.5) lle 27-32, Record 201. 

Appellant seeks to escape the rule in Joyce v. Shafer, supra, quoted 

above and on page 12 of Appellant's Brief by alleging ''there was a clearly 


expressed covenant that Appellee could give a lease beginning the very day 


the option was executed" (App. Br. p. 13). Appellant then goes on to say 


Se 


"The reason for this distinction is succinctly stated at 55 Am. Jur., 
Vendor & Purchaser, 344". What the "distinction" is Appellant fails 
fo define, 

It is obvious that the quote from American Jurisprudence does not 
sustain Appellant's assertion that Appellee expressed a covenant that 
Appellee could give a lease retroactively beginning in fact on the date 
Sietne option. 

The quote from American Jurisprudence on page 13 of Appellant's 
Brief is taken from Burks v. Davies. An examination of the quote in 
American Jurisprudence shows that Burks v. Davies is the only case 
Pied as authority therein. 

The quote give by Appellant from 55 Am. Jur., Vendor & Purchaser, 
§44, on pages 13 and 14 of his Brief does not state the rule completely. 
We think Appellant should have quoted also, the next sentence taken from 
American Jurisprudence reading: 

"Where the purchaser knew at the time the option was given 
that the vendor held under a bond for title only, and the 
option provided for the giving of a deed conveying a good 
title after the option had been exercised and a certain amount 
had been paid to convert the option into a binding contract, he 
cannot claim that the want of title in the vendor constituted a 


breach of the option without making the payments required 
by the option. "' 


55 Am. Jur., Vendor & Purchaser, §44 in part 
immediately following quote in App. Op. Br. p. 13. 


POI us 
ADMISSION OF EVIDENCE THAT APPELLANT BARKHORN, PRIOR TO 
MAKING THE OPTION, WAS INFORMED OF THE OUTSTANDING 


SURF LEASE DID NOT VIOLATE THE PAROL EVIDENCE RULE. 


mse 


THERE WERE NO COVENANTS OF TITLE (POINTS Land II, supra) TO 
Meo mATE AND THE EVIDENCE WAS NOT OFFERED TO VARY 
Pee tHe EVIDENCE ADMITTED DID NOT VARY TERMS, BUT 
meesHOW THE INFOUITABLE POSITION OF APPELLANT BE- 
@eoek HE KNEW OF THE SURF LEASE PRIOR TO TAKING THE 


OETION. 


Again Appellant fails to offer authority supporting his contention 
that an option "promises" covenant of title retroactively effective as of 
the date of the option regardless of the date on which the option is exer- 
cised. This contention is substantially a repetition of Appellant's preced- 
ing Points Tand II. 

Appellant fails to point out that the evidence admitted did in fact 
vary any option terms. 

Appellant cites authorities all to the effect that surrounding facts 
etc., cannot be used to contradict etc., or vary the meaning or legal 
effect of an instrument. (App. Br. pp. 20-21) Appellee does not 
challenge these authorities or the parol evidence rule as stated by 
Appellant. The parol evidence rule is not applicable because the evidence 
offered was not used or intended to be used in any way to modify the plain 
meaning of any provision of the option agreement. 

The Trial Court found there were no covenants or warranties of 
title arising from the option or during the existence of the option agreement. 

"Plaintiff objects to evidence as to information given 
him orally by persons acting in behalf of defendant, on 
the ground that it contradicts the claim "implied warranty 
of title'. The Court has ruled that there was no ‘implied 
warranty of title' during the existence of the option agree- 


ment. Therefore, such testimony, if material, could not 
bevexcluded by the parol evidence rule.” 


Dec., Record 202 
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The parol evidence rule cannot come into operation as to covenants 
which did not exist, which had not yet come into existence by exercise of 
the option for the lease and which would come in to existence only at the 
time that the lease was conveyed. 

The evidence offered does not violate the parol evidence rule be- 
cause it does not and was not offered to contradict, vary or modify the 
Se omagreement or any covenant of title implied therein. The parol 


evidence rule does not apply. 


POINT IV 
fees TION AGREEMENT DID NOT IMPLY OR "PROMISE" A COVE- 
Pei? OF TITLE AS HAVING BEEN MADE RETROACTIVELY ON 
fae DATE OF THE OPTION - MARCH 8, 1960. 
Meee ORE, APPELLANT DID NOT HOLD A COVENANT OF TITLE 
Peo ereCOULD BE VIOLATED BY THE SURF LEASE OR BY tire 
ARCHITECT'S CLAIM (Presuming but not conceding the claim was 


an encumbrance), 


As his Point IV, Appellant again claims Appellee made a covenant 
Seticlesas of March 8, 1960, the option date, because, "...lease would 
be from and after and retroactive to March 8, 1960". (App. Br.p.32) In 
each of his preceding Points I, Iland III Appellant has grounded his con- 
tentions upon the same assertion that Appellee made a covenant of title or 
promised a covenant of title as of March 8, 1960, the date of the option 
agreement. 

Appellant's contention:- "Point IV. The Encumbrances on the Prop- 


erty Constitute a Breach of Covenant! cannot be sustained for the same 


Sie 


reason Appellant's Points I, [land III cannot be sustained:- there were 
no covenants of title implied or promised by the option as established 
ibyeppellee's preceding Points I, ILand III. 

The error by Appellant appears in the sentence reading:- ''The 
covenant of title would be that the appellee has sufficient title to give a 
lease on that day" (App. Br. p. 22), referring to March 8, 1960. Again 
Appellant presumes erroneously that Appellant would be obligated to 
retroactively go back and with magic make conveyance along with cove- 
nants of title on March 8, 1960. Why this is not true has heretofore been 
discussed under Points Land II, supra. 

‘The Surf lease could not have been an obstacle. The lease from 
Adlib Associates, Inc. to Surf Associates, Inc. was made in connection 
with a plan to develop the land owned by Adlib Associates, Inc. by erect- 
ing thereon a cooperative apartment building to be known as Waikiki Manor 
(Record 137). Surf did not pay any rent (Pretrial Order, Admitted Fact 11, 
Record 137). In result, the lease was in default on July 21, 1959 because 
rent was payable on the first day of January, April, July and October 
(Ex. 7, p. 34). The lease provided the lessee was in default if rent was 
not paid within 20 days (Ex. 7, p- 13). The Waikiki project was abandoned 
in December 1959. Construction of a building had not been commenced 
(Ex. 8-A; Pretrial Order Admitted Fact 15, Record 138). After Appellant 
signed the option, Appellant used the property as a base for Appellant's 
operations in his selling effort in connection with his proposed Colony 
House development of the premises. 

Appellant had no legal basis for trying to use the architect's claim 


as justification for "rescission" because a mechanic's lien, if one had been 
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filed prior to execution of the lease, would not have prevented execution 
of the lease. The only effect of the filing of the claim would have been to 
peduire mppellee as lessor to take care of the matter. 

Furthermore, the architect's claim was not made the subject of 
mechanic's lien until January 20, 1961; the lease to Appellant would have 
Been orepared, executed and delivered at the latest shortly after May 9, 
1960 which was the last day on which Appellant could have exercised the 
Bariom. Hence, the architect's claim would have absolutely no effect on 
the execution of the lease to Appellant, 

The evidence shows that if Appellant had exercised the option, 
Appellee could have verformed the option and could have done so promptly. 
Appellee could have eliminated the lease outstanding at the same meeting 
of the Board of Directors at which execution of the lease to Appellant 
would be authorized. 

fives trial Court found: 

"Since plaintiff never exercised the option and therefore 
never put defendant to the test of clearing up possible de- 
ficiencies in title, the question is really academic. Plain- 
tiff never gave defendant an opportunity to clear up any 
question of title, although aware of a possible claim some- 
time before the expiration date of the option. '' 

(Dec. p. 6, LL. 6-9, Record 204) 


Appellee does not deem a discussion as to Appellant's remarks about 


fraud as necessary other than to point out that Appellant's discussion is 


based on surmises resting on suppositions not within issues pled or triea 


and a topic raised for the first time on appeal. 


POINT V 
APPELLANT IS NOT IN AN EQUITABLE POSITION WHICH PERMITS 


EXERCISE OF THE EQUITABLE REMEDY OF RESCISSION., 
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The following facts reveal reasons Appellant made a last ditch 
effort on May 9, 1960 to ''rescind' the 60-day option agreement dated 
March 8, 1960 which terminated by its terms on May 8, 1960 and of 
Which Appellant had enjoyed the full benefits for the full 60 days. 


The basis building requirement was $4,200,000; a 
$1,900,000 loan commitment was required; there was 
no loan commitment; Appellant did not have a loan 
commitment; before construction could even commence 
$2,300,000 in cash by down payments from sales of 
units to investors was needed; by the end of the option 
period there was cash in hand of only the sum of 
$39,650 and only $342,840 promised in the agreements 
obtained in result of the sales efforts made by Appellant 
which would have become due at the time of the adver- 
tised commencement of construction; the total value of 
sales was only $1,663,150 against a required $2,300,000. 


Summarized from: Pretrial Order, Admitted 
Heacts 16, 17 18 


Iecend 130,139; For eraphic illustration of 
above facts see Exs. A, Band C - Charts 


At the close of the option period, Appellant did not have sufficient 
sales ora loan commitment permitting him to proceed with the project 
and Appellant wanted out. Having failed of the opportunity purchased, 
Appellant seeks to take back the $50,000 (Pretrial Order, Admitted 
Facts 16, 17, 18; Record 138, 139). Appellant was not able to exercise 
Ene option. 

mieecourt found: 

"Furthermore, if this action be considered as equitable 
or quasi~equitable as well as legal, the Court finds no such 
equities in favor of Plaintifi as would warrant a judgment 
permitting recovery by him in this action." (Record 204, 
Weep. Oo, Li. 23-28) 

"Tt is a general rule...in courts of equity, that if a party 
is free from duress...and is the winner of his right to 


rescind, he must do so promptly. Delay may result ina 
Court's denying the right to rescind." 


mers 


Peacal, Jur, 2d 412 citing 


tee Rlon vio ED, MORTGAGE CO,, 30 C.A 24 


rr 
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SANDERS v. MAGILL, 9 Cal.2d 145, 70 P.2d 159 


Meo ceparty seeking to rescind a contract must act@ith 
emerdiligence. " 


Gg2, 12 Cal. Jur.2d 412. 


CONCLUSIONS 

The option agreement provides that Appellee shall keep the $50, 000 
Beposit ii Appellant fails to exercise the ovtion. Having enjoyed the bene- 
fits of the option for the full 60 days by testing the market for his cooper- 
ative apartments, Appellant on the last day - the 6lst day because Sunday 
was the 60th, attempts to rescind and demands return of his deposit ex- 
cusing himself from exercising the option by complaining of the existing 
Surf lease and a possible claim by an architect. Appellant knew of the 
Surf lease before signing the option and of the architect claim by March 
28, 1960, and neither complained or did anything about them until men- 
tioned in his notice of rescission given on May 9, 1960. 

To excuse his failure to exercise the option Appellant offered the 
novel thesis supported by no authority that Appellee by giving the option, 
implied or promised a covenant of title retroactively as of March 8 the 
Option date. This contended innovation in the law made by Appellant is the 
basis of each and all the four Points set forth in Appellant's Brief. 


Appellant contends in his Point I that the option agreement "promises" 


a covenant of title on March 8; in Point II because of the aforesaid cove- 


nant on March 8 there was violation on March 8; in Point III, that because 
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of the covenant claimed, it was violated by parol evidence; and in his 
Point IV that the covenant was violated by the Surf lease and the archi- 
test's claim. Thus Appellant's new claim as to covenants is the basis 
of all his four Points, 

The Trial Court found that an option does not imply covenants of 
title. (Joyce v. Shafer) Appellant fails to challenge this authority. 

To excuse his failure to exercise the option Appellant cites Burks 
v. Davies, supra. The Trial Court found that there was no evidence 
that Appellee was not able to perform if the option had been exercised. 
Mhe instant situation was within the rule of Seeburg v. El Royale Corp., 
supra and not within Burks v. Davies. Appellant failed to show a valid 
mreeund iter not exercising the option. 

The facts admitted and the conclusions by the Triai Court showed 
that Appellant was not able financially to exercise the option. 

The Trial Court also found that Appellant was not in an equitable 
position in which to demand rescission complaining of items he knew 
about before the option was signed on March 8, 1960 and not having 
complained about them until his complaint on the extra last day ina 
"last-ditch" effort to get back his deposit for an option he used for 
his purposes but could not financially exercise. 

Appellee has quoted extensively from findings by the Trial Court 
because Appellant's Brief appears to Appellee to ignore these findings 
as to facts established and to re-argue the case de novo as though there 


was no judgment. 


Sees 


Appellant has not shown any errors in the Trial Court Decision. 
For above reasons, Appellee submits that the judgment by the 


Trial Court should be affirmed. 
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